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SUMMARY 

Cr Simon Cuthbert tendered his resignation from Council effective 4 April 2022. 

Council is requested to consider appointing the Electoral Commissioner to conduct an 
extraordinary election on Friday 1 July 2022 via a postal vote election to fill the vacant 
office. 

 

BACKGROUND 

Cr Cuthbert has resigned outside the prescribed timeframe for an office to remain vacant 
(section 4.17 of the Local Government Act 1995) and as such the Shire is required to 
conduct an extraordinary election.  

STATUTORY / LEGAL IMPLICATIONS 

Local Government Act 1995  

2.32. How extraordinary vacancies occur in offices elected by electors 
The office of a member of a council as an elector mayor or president or as a 
councillor becomes vacant if the member —  
 (b) resigns from the office; or 

 
4.8. Extraordinary elections 
(1) If the office of a councillor or of an elector mayor or president becomes vacant under 

section 2.32 an election to fill the office is to be held. 
(2) An election is also to be held under this section if section 4.57 or 4.58 so requires. 
(3) An election under this section is called an extraordinary election. 
 
4.9. Election day for extraordinary election 
(1)  Any poll needed for an extraordinary election is to be held on a day decided on and 

fixed —  

(a) by the mayor or president, in writing, if a day has not already been fixed under 
paragraph (b); or 

(b) by the council at a meeting held within one month after the vacancy occurs, if a 
day has not already been fixed under paragraph (a). 

(2) The election day fixed for an extraordinary election is to be a day that allows enough 
time for the electoral requirements to be complied with but, unless the Electoral 
Commissioner approves or section 4.10(b) applies, it cannot be later than 4 months 
after the vacancy occurs. 

(3) If at the end of one month after the vacancy occurs an election day has not been 
fixed, the CEO is to notify the Electoral Commissioner and the Electoral 
Commissioner is to —  
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(a) fix a day for the holding of the poll that allows enough time for the electoral 
requirements to be complied with; and 

(b) advise the CEO of the day fixed. 
 
4.17. Cases in which vacant offices can remain unfilled 
(1) If a member’s office becomes vacant under section 2.32 on or after the third Saturday 

in July in the election year in which the term of the office would have ended under the 
Table to section 2.28, the vacancy is to remain unfilled and the term of the member 
who held the office is to be regarded in section 4.6 as ending on the day on which it 
would have ended if the vacancy had not occurred. 

(2) If a member’s office becomes vacant under section 2.32 —  
(a) after the third Saturday in January in the election year in which the term of the 

office would have ended under the Table to section 2.28; but 
(b) before the third Saturday in July in that election year, 

 the council may, with the approval of the Electoral Commissioner, allow the vacancy 
to remain unfilled and, in that case, the term of the member who held the office is to 
be regarded in section 4.6 as ending on the day on which it would have ended if the 
vacancy had not occurred. 

 
4.20. CEO to be returning officer unless other arrangements made 
(1) Subject to this section the CEO is the returning officer of a local government for each 

election. 
(2) A local government may, having first obtained the written agreement of the person 

concerned and the written approval of the Electoral Commissioner, appoint* a person 
other than the CEO to be the returning officer of the local government for —  
(a) an election; or 
(b) all elections held while the appointment of the person subsists. 

 * Absolute majority required. 

 
4.28. Fees and expenses 

A local government is to —  
(a) pay fees to the electoral officers, in accordance with regulations, for conducting 

an election; and 
(b) meet expenses incurred by the electoral officers in connection with an election; 

and 
 
4.61. Choice of methods of conducting election 
(1) The election can be conducted as a — 

postal election which is an election at which the method of casting votes is by 
posting or delivering them to an electoral officer on or before election day; or 
voting in person election which is an election at which the principal method of 
casting votes is by voting in person on election day but at which votes can also be 
cast in person before election day, or posted or delivered, in accordance with 
regulations. 

 (2) The local government may decide* to conduct the election as a postal election. 
 * Absolute majority required. 

 

POLICY IMPLICATIONS 

Whilst the Shire’s Elections Caretaker Policy OR-22 does not specifically state that a 
caretaker period applies to an extraordinary election, the principles still apply as Election 
Day means ‘the holding of any poll needed for an election’. 
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The caretaker period will apply from the close of nominations being 4.00 pm 37 days prior 
to the Election Day (Wednesday 25 May 2022) in accordance with section 4.49(a) of the 
Local Government Act 1995 until 6.00 pm on Election Day. 

The Elections Caretaker Policy provides the following regarding Scheduling Consideration 
of Major Policy Decisions: 

So far as is reasonably practicable, the Chief Executive Officer should avoid scheduling 
major policy decisions for consideration during a Caretaker Period and instead ensure that 
such decisions are either – 
a) Considered by Council prior to the Caretaker Period; or 
b)  Scheduled for determination by the incoming Council. 
Where extraordinary circumstances (refer to definition) exist the Chief Executive Officer 
may submit a major policy decision to Council. 
 
‘Extraordinary Circumstances’ means a situation that requires a major policy decision by 
Council because of the possibility of legal and/or financial repercussions if a decision is 
deferred or because of statutory timeframe requirements. 

As the extraordinary election was not anticipated, items have been scheduled for 
consideration by Council including items that have statutory deadlines. This includes the 
Corporate Business Plan and the 2022/23 budget. The Elections Caretaker Policy 
provides a Caretaker Statement which will be included in any relevant reports.  

The Code of Conduct for Elected Members, Committee Members and Candidates will 
apply to any candidates who nominate for the vacancy. 

FINANCIAL IMPLICATIONS 

Holding an extraordinary election to fill the vacancy will have financial implications 
depending on the costs incurred by the Western Australian Electoral Commission (WAEC) 
should they be appointed to conduct the election.  

All recent elections have been conducted on the Shire’s behalf by the WAEC as a postal 
vote election that would appear to be well accepted by electors. 

The Local Government Act 1995 requires that the WAEC conduct local government 
elections on a full cost recovery basis. The WAEC has provided an estimate of $25,000 
(including GST), plus $1,400 (including GST) for Australia Post priority postage, to conduct 
an extraordinary election including statutory advertising costs. These costs may vary 
depending on whether there are sufficient nominations (thus no election necessary) or if 
other factors require variations. 

As the Officer Recommendation is to hold the election on Friday 1 July 2022, the cost of 
the extraordinary election will be included in the 2022/23 budget. Any other advertising the 
Shire may choose to undertake (in local newspapers etc.) will be an additional cost. 

In addition, there will be staffing costs for officers preparing the electoral roll, receiving 
early voting packages or providing replacements and working on election day.  

These additional costs can be accommodated from existing operating budgets. 

The recommendation from the WAEC is to hold the extraordinary election on Friday 1 July 
2022.  

There will be increased staffing costs if the extraordinary election is held on a Saturday like 
an ordinary election. These increased costs will be in Shire Officer time that is difficult to 
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quantify, as it will be dependent on number of candidates and votes received. It is 
estimated that the additional cost of holding the extraordinary election on a Saturday will 
be between $500 and $2,000. 

 

STRATEGIC IMPLICATIONS 

Mundaring Strategic Community Plan 2020 - 2030 

Priority 4 - Governance 

Objective 4.4 – High standard of governance and accountability 

Strategy 4.4.8 – Compliance with the Local Government Act 1995 and all relevant 
legislation and regulations 
 

SUSTAINABILITY IMPLICATIONS 

There are no perceived sustainability implications arising from the Officers 
recommendation. 

RISK IMPLICATIONS 

Risk: Elections are not held in accordance with the Local Government Act 1995 and 

associated Regulations. 

Likelihood Consequence Rating 

Unlikely Major Moderate 

Action / Strategy 

Appoint the Electoral Commissioner to be responsible for the extraordinary election. 

EXTERNAL CONSULTATION 

Western Australian Electoral Commission: 

Officers contacted the WAEC after receiving Cr Cuthbert’s resignation requesting 
indicative costs. 

Department of Local Government: 

Officers contacted the Department of Local Government seeking advice on writing to the 
Minister to allow the office to remain vacant although it is outside the timeframes provided 
in the Local Government Act 1995 to do so (refer to Comment below). 

COMMENT 

Details for the vacancy: 

 Councillor (East Ward) 

 Term to expire 21 October 2023 

Section 4.9 of the Local Government Act 1995 permits the Shire President to determine 
the date of the election, but if they decide not to do so, then Council may do so, at a 
meeting within one month of the resignation taking effect. The election must be held within 
four months, unless the approval of WAEC is sought, and obtained. 

Ordinary elections are held on the third Saturday of October every two years. The WAEC 
have advised that generally extraordinary elections are held on a Friday. In liaising with the 
WAEC, Friday 1 July 2022 is the preferred date for the extraordinary election to be held. 
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A timeline has been received from the WAEC (Attachment 1) and it is noted that the last 

day of agreement of the Electoral Commissioner to conduct a postal election on Friday 1 
July 2022 is 12 April 2022. If the recommendation to hold the extraordinary election is not 
resolved at the 12 April 2022 Ordinary Council Meeting, an alternate date will need to be 
sought.  

Section 4.17 of the Local Government Act 1995 provides timeframes in which a position 
may remain vacant in the case of a resignation: 

 on or after the third Saturday in July in the election year in which the term of the office 
would have ended 

 with the approval of the Electoral Commissioner: 
 after the third Saturday in January in the election year in which the term of the 

office would have ended; but 
 before the third Saturday in July in that election year 

 
Officers have contacted the Department of Local Government seeking information on if the 
office can remain vacant.  

Reasons for this may include: 

 The pending Local Government Act Reforms indicate that the Shire may be required 
to reduce the number of Councillors from 12 to between five and nine Councillors, 
including the Shire President.  

 There will be adequate representation even with a reduced number of Councillors. 

 If the election is held on 1 July 2022, the term will only by 15 months.  

The Department has advised: 
At this point it is difficult to determine how long it will be before the Act review amendments 
come into effect. Approval for drafting has only just been given so there is still a lot to do 
before they come into effect.  
It is suggested that you write to the Electoral Commissioner (EC) to request a deferral for 
filling the vacancy as the reforms may be a good argument for the EC to grant your 
request. I think that one of the criteria is that there is still adequate representation on the 
council. We are not sure exactly how the reduced number of councillors will take effect, but 
it is expect that it will be those whose terms are due to expire at the next election. 
Whilst the Shire may wish to write to the Minister to consider the matter there is no power 
or authority given to him by the Act that would allow him to override the process. 

Based on this advice it would be open for Council to make such a request however if this 
was declined, the Shire President would need to determine the date of an election as there 
would be insufficient time to refer the matter back to Council within the thirty day period. 
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VOTING REQUIREMENT 

Absolute Majority - Local Government Act 1995 section 4.20(4) 

Absolute Majority - Local Government Act 1995 section 4.61(2) 
 

RECOMMENDATION 

 
That Council: 

1. Declare, by absolute majority, in accordance with section 4.20(4) of the Local 
Government Act 1995, the Electoral Commissioner to be responsible for the conduct 
of the extraordinary election. 

2. Decide, by absolute majority, in accordance with section 4.61(2) of the Local 
Government Act 1995, that the method of conducting the election will be as a postal 
election. 

3. Accepts the quotation received from the Western Australian Electoral Commission to 
conduct the extraordinary election. 

4. Advises the Electoral Commissioner that Australia Post Priority Service at the extra 
cost of $1,400 including GST is its preferred option. 

5. Determine that the date for the extraordinary election be Friday 1 July 2022 in 
accordance with section 4.9(1)(b) of the Local Government Act 1995 and in 
conjunction with the advice from the WAEC.  
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